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""255. Express Newspapers plc -v- News (UK) Limited [1990] 1
WLR 1320, involved two copyright disputes between two
newspapers. In the first dispute, the Daily Express alleged that
Today had infringed its copyright in one article, and in the
second, Today alleged that the Daily Express had infringed its
copyright in another article. The Daily Express obtained
summary judgment in its action. In Today’s application for
summary judgment in its action, the Daily Express ran an
argument, which, if correct, would have meant that Today had a
defence in the Daily Express’s action, and that the Daily Express
should accordingly not have obtained summary judgment.

256. Sir Nicolas Browne-Wilkinson V-C accepted that Today
was entitled to judgment in its action, saying at 1329:

“There is a principle of law of general application that it is not
possible to approbate and reprobate. That means that you are not
allowed to blow hot and cold in the attitude that you adopt. A man
cannot adopt two inconsistent attitudes towards another: he must
elect between them and, having elected to adopt one stance,
cannot thereafter be permitted to go back and adopt an
inconsistent stance.”

"258. In Oliver Ashworth (Holdings) Limited -v- Ballard (Kent)
Limited [2000] Ch. 12 at 31, Robert Walker LJ considered that in
some circumstances the law could well deprive a person of the
right to raise inconsistent arguments in proceedings, in certain
circumstances, even when no election had occurred, on the basis
of approbation and reprobation..."
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