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“The Web-using member of the public knows that all sorts of banners appear 11 

when he or she does a search and they are or may be triggered by something in 12 

the search. He or she also knows that searches produce fuzzy results- results 13 

with much rubbish thrown in.” 14 

(A3\2003\0141 Reed Executive plc, Reed Solutions plc v. Reed Business 15 

Information Ltd, Reed Elsevier (UK) Ltd, totaljobs.com Ltd, para 140 , 16 
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“To establish a likelihood of confusion, a plaintiff must prove that the 10 

defendant’s use of the plaintiff’s trademark is ‘likely to confuse an ‘ordinary 11 

consumer’ as to the source or sponsorship of the goods…plaintiff argues that 12 

defendant’s use of its trademark causes “initial interest” confusion. In the 13 

Internet context, this term describes the distraction or diversion of a potential 14 

customer from the Web site he was initially seeking to another site, based on 15 

the user’s belief that the second site is associated with one he originally sought. 16 

Inherent with this concept is the risk that the user will be satisfied with the 17 

second site or sufficiently distracted that he will not arrive at or return to the 18 

site for which he was originally searching. The risk of losing customers who 19 

are initially confused is lessened on the Internet as compared, for example, to 20 

when a billboard employs initial interest confusion to entice a customer down 21 
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the wrong road because a customer can retrace his steps almost instantaneously 1 

online…Despite the many flaws in its design, the survey’s results were 2 

sufficient to establish a likelihood of confusion regarding those Sponsored 3 

Links in which the trademark GEICO appears either in the heading or text of 4 

the ad.” 5 
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Company v. Google, INC  7 
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    ,: 13 

“ Here, in the search engines context, the defendants do not “place” the 14 

ZOCOR marks on any goods or containers or displays or associated 15 

documents, nor do they use them in any way to indicate source or sponsorship. 16 

Rather the ZOCOR mark is “used” only in the sense that the computer user’s 17 

search of the keyword “ZOCOR” will trigger the display of sponsored links to 18 

defendant’s websites. This internal use of the mark “ZOCOR” as a keyword to 19 

trigger the display of sponsored links is not use of the mark in a trademark 20 

sense…a company’s internal utilization of a trademark in a way that does not 21 
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communicate it to the public is analogous to an individual’s private thoughts 1 

about a trademark” (Merck &Co.’ Inc and MSD Technology, L.P. v. Mediplan 2 

Health Consulting Inc 3 

.   '  1-2.  4 

               5 

          ZOCOR     6 

    . 7 

 8 

            ,   9 

: 10 

“This internal use of the Keyword “ZOCOR” is not use of the mark in the 11 

trademark sense, rather this use is more akin to the product placement 12 

marketing strategy employed in retail stores, where for example, a drug store 13 

places its generic products alongside similar national brand products to 14 

capitalize on the latter’s name recognition. The sponsored link marketing 15 

strategy is the electronic equivalent of product placement in retail stores” 16 
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